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The child support willfulness case that morphed into a custody case that grew into a 
family offense which sprouted a neglect that invited the grandparents’ guardianship 
petition—the Assigned Counsel is there throughout. Parental representation in Family 
Court means representing respondents, petitioners, and interested parties.5
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I did a little focus group at work and spoke to parents who had the investigation phase 
of a child welfare case, and they felt so defeated. You have people coming into your 
home, and they are so intrusive, they come in, tell you what they are going to do, what 
you are going to do with your family, and unless…you are privileged and have money 
to afford a private attorney, you don’t get that…before it goes to court, these workers 
are investigating and…talking to people and just going within your community, talking 
to your neighbors, your children’s school, their doctors. It is so intrusive, and as a parent 
you don’t know what you can and cannot do at this point in time of a case…it is just 
frustrating that we cannot go to the court, and say…this is happening, child welfare is 
intruding in my life, and you cannot get assistance…unless you can afford a private 
attorney.41 
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Attorneys often meet their clients after they have already been in contact with City agencies 
for weeks, even months, or sometimes years. They have already been interviewed by 
caseworkers and detectives and asked to cooperate further. They have been asked to 
make their children available for inspection, interviews, and medical evaluations, and 
asked to submit to evaluations by mental health professionals. They have been asked 
to attend services, to have their children attend services, and to accede to the supervision 
of their homes. They have been given numerous other directives to show up at conferences, 
meetings, drug tests or other events, with little understanding of the context or potential 
consequences.51
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In sum, for both parents and children, timely access to counsel would help to level the 
playing field between families at risk and the vastly greater resources and expertise of 
agency investigators, thereby promoting fairness and accuracy in these critical 
determinations. Our current system too often generates inaccurate information on the 
basis of slipshod investigations, results in protracted court proceedings by attorneys 
who cannot be prepared to properly represent parents and children at the typical abrupt 
arraignment, and creates unnecessary trauma for the children it is intended to protect.67
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It is critical that attorneys have access to expert[s] as they prepare for and conduct pre-
trial hearings and fact-finding trials. While we have been able to allocate some funding 
to secure expert testimony, much more work could and should be done to ensure that 
the court hears all of the relevant information needed to make sure that allegations of 
abuse and neglect are legitimately founded.71 

It has become increasingly difficult to find experts who will accept the [County Law §] 
722c rate to testify in child protective cases…While we have been fortunate to have had 
some success in retaining highly qualified experts, we frequently have to pay over the 
722c rate. In our experience, experts are reluctant to agree to assist us in assessing and 
defending a case (especially when testimony is likely), when we are unable to pay them 
at the rate they’d like.72
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[I]ncreases the support and accountability for all counties, while not unduly restricting 
those counties that are already providing excellent representation for parents…This 
statewide office should be charged with creating and enforcing Standards of Practice; 
helping to increase the number of lawyers who specialize in this practice; overseeing 
equitable caseloads and compensation; spreading the interdisciplinary model; and 
providing consistent training across the state. Each of these elements is essential to 
high quality legal representation.73 

New York City continues to be a leader in the field on how to best serve clients under 
this model . . . . there is no doubt that this model provides the highest quality of 
representation for parents and leads to the best outcomes for families. Teaming social 
workers and parent mentors with lawyers is a practice that is spreading across the country 
and should be replicated throughout all of New York.76 
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Effective and prompt provision of counsel to parents is critical for one facing a loss of 
liberty or parental rights, and counsel should be assigned whenever one demonstrably 
possesses inadequate financial ability to hire an attorney. Gross differences between 
jurisdictions and among providers that result in a deprivation of the right to counsel in 
some jurisdictions must be addressed. Fair and reasonable criteria for determining 
presumptive eligibility for assigned counsel that allow for discretionary factors in the 
interest of justice should be established with some uniformity.91
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Parents coming to court at risk of having their children removed from their home or 
being excluded from their home are rarely notified of their right to an attorney. The 
shock of this process does not come with any warnings or advice to bring their most 
recent paystubs and tax returns. If we are not going to require any notice of rights upon 
the first encounter with CPS, then justice demands affording litigants some benefit of 
the doubt regarding their financial qualifications for assigned counsel.96 
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These are hours that litigants frequently cannot spare due to work obligations and child 
care responsibilities. The litigants must wait around to meet with the assigned attorneys 
for their case to be called or recalled, adding to their own frustration and to the 
overcrowding of our already bustling waiting areas. There have even been instances 
where no attorney was available at all and the litigant was told to return another day.118 
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There is no justifiable basis for distinguishing between these two categories of mandated 
representation. The fact that the right to counsel in criminal defense is grounded in the 
U.S. Constitution, whereas the broad right to counsel for parents is found in the State 
Constitution, does not provide a sound rationale for repairing the broken system for one 
set of litigants, but not the other. Both species of mandated representation have a profound 
impact on the fundamental rights of New Yorkers. Both realms require sweeping 
improvements and State funding and oversight to ensure quality representation.131 
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No. 6 – COMPENSATION RATES
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As pointed out in a recent article in the American Bar Association’s Child Law Practice 
Online: “While courts have focused on what they should do, they’ve paid far less attention 
on how they should do it, particularly as it relates to how parents experience the child 
welfare process. As a result, parents frequently feel left out of the process, feeling even 
more hopeless about their prospects of getting their children back after the court process 
begins.”145 Collectively, the Commission’s Initial Recommendations are a blueprint for 
a comprehensive plan to transform how New York provides representation for parents 
involved with the child welfare system. We recognize that, because the problems we 
address are so deeply entrenched and have been ignored for as long as mandated 
representation has been promised, the solution must be far-reaching and enduring. To 
that end, while our Initial Recommendations focus on immediate changes aimed at 
improving child welfare representation, we stress that all aspects of the system are 
interrelated. Our recommendations represent the beginning, not the end, of New York’s 
journey toward more effective legal services for parents in all Family Court mandated 
representation cases.

CONCLUSION
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